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UNITED STATES DISTRICT COURT 
NORTHERN D m c r  OF m o r s  

TO: (A) 

A lawsuit has been Commcd against you (or the d t y  on whose behalf you are addressed). 
A capy of the Edmplaiat is attached to this notice. It has been filed in the 
for the Northem Wct of Illinois snd has been assigned docket number @) 

This is mtt a f o d  summons M notification h the court, but lather my request that you sign md 
retum tbe enclosed waiver of 6 in order to save the cast of swving you with B judicial summms a d  
ga additional copy "he cost of service will be avoided ifIreceive a signed oopy of& 
waiver within (E) the date designated below a9 the date on whioh this Notice and 
Request is sent 1 a stamped and addressed envelope (or other means of cost-fm re-hm) for y o l ~  
use. ~n exm copy of the waiver ig also attached for you records. 

If you comply with this request and return he signed waiver, it will be filed with the cointaud no 
will be served on you. The action will then proceed as if you had been served on the date ths 

waiver is filed, except that you d not be obligated to answer the mplaint befbn 60 days h m  the dste 
designated below as the date on which this notice is sent (or before 90 days from tbat date if your address 
is Mt in any judicial W U  of tho uaitwl states). 

IfyoudDnotretumthesignedwaiverwi~thetimeindiceted,iwitltakeappropristestepstoeff~ 
formal service in a manna authorized by the Federal Rules of Civil Procedure md will then, to the extent 
authorhd by those Rules, ask the COW to r e q k  you (or the party on whose behalf you are a d d r e w  to 
pay the full costs of such service. In that connection, please m d  the statement concerning the Q.ty of 
patties to waive the service ofthe summons, which is set f o ~  at the foot ofthe waiver form. ' 

or Umpesented Plaintiff 

A-Name of individual defendant [or name of o f i c a  or agent ofcorporate defenbt) 
B-Title. or other reidonship of individusi Io cmpontc ckfeendar.1 
C-Name of curponlc rlerWW. if my 
D-bocket number Of U ; d n U  
&Addressee m M  be @vm at Iewt 30 &ys (60 day3 if h a t e d  in for& oouaay) in which to m10m w h  
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UNITED STATES DISTRICT COURT 
NORTHERN DIsrrun: OF ILLINOIS 

Waiver of Service of Summons 
James A. Fletohex 

(EIAW DE PLAIhTtFF'S *lTOP.NKY ORWePRU!3NTMtPLAWIlFPl 
TO 

1, Mary Frances Squkw , acknowledge receipt ofyour request 
(DEPeNDMNAM6) 

Wisconsin Centrat Ltd. v. City of Des Plaines, et 
that 1 waive service of sununom in the action of 1 
which is case number 03 C 00060 in the United  state^ District Court 

(WCt?SNL*(BBR! 

for the No- D M o t  of IUW. 

I have also received a copy of the complaint in the action, two copies of this imhment, and a meatu 
by wfiich I can rem the signed waiver to you without cost to me. 

1 agree to save the cost of service of n svmmons and an additional copy ofthe CCIIIIPM~~ inthis lawsuit 
by not requiring that I (or the entity on whose behalf1 a!n acting) be served with judicial ptocess in tk, 
inmnf$p'iia by m6 4. 

I (or the entity on whosebehalf1 amabing) will retain all defenses 0robjectiODs tothe l a d t o r  to the 
j.rrrisdiotion or venue of the court except for objections based on a defect in the summons or in the service 
of the auuwlom. 

I uaderstaud that a judgment may be en- a& me (or the party on whose behalf1 am acting) if 

an answer or motion under Rule 12 is not served upan you within 60 days after 01/03/03 
(DATE P 4 v M  WAS swr) 

or within 90 days after that date if the request was sent outside the United States. 

Ptintemypd Name: Mary Frances Squires 

o f  
(COWOFAT6 DBFSNDAND 

As 
FLe) 

Duty ta Avoid UnPenessary Costs of SerriCe olsummons 
RVIC 4 of thc Fcdcral R u b  of Civil Proccdm requires certain p d e r  U, c0opElw in 8 ~ h g  unneccsvry wDtS of =Ma of Ule 

summons md mmplnipt. A defendant looatcd in the United Slate8 who, after bcingnetifcd ofan sodm and Mkedbylplnintiff l o d  
in the Uniltd 9- to WaivcacFvicc ofsummonr.failr lO&m dl bcrrguired ~bcartbcWStofWCb~~unlmP.gotdavtctw!rhovn 
for its f'1140 IO sign .Id dm the waiver. 

!I id not good uw for a failwc to waivc service that B pa"y believer that l c  complaintk mtfoundad, orlhlt Ihc action lw b m  
bmght in sn imprapcr plate or ins cou11 that lacks juridiclion over the 6ubjecl matter of the mion or over ic person or pmpcrty. 
A p w y  who waives stMcc of the summnr relains ali defecnscr and objjmiotts kxctpt auy relpring to the ~ummdns or to @IC service 
of the summons). and may Iakr objcct to the jurirdicrion of Ihc court or 10 the place whem the action ha bem bmight. 

A defendmt who wdvcs service must within the time specified on lhs wsivcr form ruve on thc pl&lifPs atomcy (or 
unreprcscotcd plainrim I nrponrc IO &e complaint and musl also filc a signed copy of the mpamc with the COW If the uuwer or 
motion is 1101 served within this lime, a defaultjudgmcntmsybct~bnngainslrh.td~feendaat. Bywainngsuda,sdcfeidantirrllowd 
m n  iimc to m u m  h n  if thr summons had becn ncnwlly sevcd when the rcqucn for w d v n  OFH~VICC WUI mctivcd. 
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UNITED STATES DISTRICT COURT 
NORTHERN DIsrrucT OF -0IS 

Waiver of Service of Summons 

I, Mary Frances Squires , acknowledge receipt of yourmpst 
( D E F 6 N D M  NAME) 

Wisconsin Central Ltd. V. City wfDes Plaiues, et 
that I waive service of m o n s  in the action of 4 

(CAFTIOWOFACPYM 

which i s  case number 03 C 00060 in tile united states Distriot colla 
wccKm-6n) 

for the Nbahem Distiict of Illiwis 

1 have also received a copy' of the compht in the d o l l ,  Wo copies of this ipstrUmen fandameans 
by which I cau return the signedwaiverto you wilboul East to me. 

I agree to save the cost of service afa slmuno~s and an additional copy ofthe oanrplaint in#& hws& 
by not mequiring &at I (m the entity on whase behalf1 am acting) be served with judicial process in the 

I (or tbe entity mi whose bebalf I am a&@ will retain all defenses or objections to the l a d t  orto 
mmnlerprovidsdbyRulc4. 

jurisdiaictn (x mut of the ccurt except far objections b a d  on a defect in the summons or in the 
of the flllmnaas. 

I unmdewtad that a judgment maybe entered against me (or the party on whose behalf1 am acting) if 

an ansm or motion lmder Rule 12 is not served upon you within 60 days a h  01/03/03 
W T E  REQvaSr WAS 6 m  

m within 90 days after that date if the request was SeDt outside rhe United States. 

Printcdnlped NmE: Mary Frances SqnireS 



WISCONSIN CENTRAL LTD., 1 
an Illinois corporation, 1 

1 
Plaintiff, 1 

vs. 

THE CITY OF DES P ~ S ,  nlinois 1 

RUTH K. KRETSCMK TERRY S. 1 
HATWILL, EDWARD C. HURLEY and 1 

JUDGE ZAGEL municipal corporation, KEVIN K. WRIGHT, ) 

MARY FRANCES SQUIRES, in their 1 
capacity as Commissioners of the Illinois 1 
Commerce Commission, 1 

1 
Defendants. 1 

COMPLAINT FOR DECLARATORY AND INJUNCTlVE RELIEF 

Plaintiff Wisconsin Central Ltd. (‘WCL”), by its attorneys and for its complaint 

against defendants City of Des Plaines (‘Pes PlaineS’), Kevin K. Wright, Ruth K. Kretschmer, 

Terry S. Harvill, Edward C. Hurley and Maty Frances Squires, states as follows: 

- Partis 

1. Plaintiff WCL is a corporation organized under the lawn of the State of 

Illinois with its principal place of business in Rosemont, Illinois. WCL is engaged in the 

business o f  providing interstate rail freight service. WCL owns track, right-of-way and other 

property and operata as a rail carrier in the State of Illinois, 

2. Defendant Des Plaines is a municipal corporation organized under the 

laws of the State of Illinois and located in Cook County, Illinois. 



ICC OGC & H&O 

3. Defendants Wright, Kretschmer, H d l l ,  Hurley and Squires are the 

duly-appointed cominksioners of the Ilhoia Commerce commission (“ICC’) and being 

sued in that capacity. The ICC is an administrative agency established pursuant to 220 JLCS 

1 5/2-101, @ a. As commissioners of the Icc, Wright, Kretschmer, Harvill, Hurley and 

squires are charged with canying out the ICC’s duties and responsibilities and enforcing various 

Shtute.6 relating to, inter alia, rail carriers operating in the State of Illinois. One of the statutm 

which the ICC has responsibility for enforcing is 625 ILCS 5 5/180-7401, which provides in 

pertinent p,art that the XCC has the authority to require the ”reconstruction . , . of any railroad 

acres any highway . . . whether such crosssing be at grade or by overhead shucture or by 

subways.” h other words. the ICC i s  given the authority, inter &a, b require a railroad to 

reconstruct a bridge M viaduct owned by the railroad and used to carry the railroad’s track o v a  a 

highway. The ICC is also given the autho~ty to require that the railroad pay part or all of the 

cost of the reconst~ction even where the reconstruction is not necessBIy for safe railroad 

operations. 

Jurisdiction and Venue 

4. The Court has jurisdiction over this case pursuant to 28 U.S.C. 5 1331 in 

that it involves an action arising under the Constitution and laws of the United States. The court 

also has jurisdiction over this case pursuant to 28 U.S.C. 1337 in that it involves an action 

&sing under an Act of Congress regulating commerce, specifically, the ICC Termination Act of 

1995 (“A”)), Pub. L. 104-88,109 Stat. 806. 

5.  Venue over this case is proper in this district pursuant to 28 U.S.C. 

9 1391(b) since a substantial portion of i%e events giving rise to WCL’s claim occurred in this 

district and the property that is the subject of this action is situated in this district. 
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Material Pacts 

6.  WCL. owns and operates a rail line (‘WCL Line”) consisting of one track 

that m s  through Des Plaines primarily h a north-south direction. * 

7. While running through Des Plaines, the WCL Line c&sses at-grade a rail , 

line consisting of two tracks owned by the Union Pacific Railroad Company (‘WP”), a160 an 

interstate rail carrier. The rail line of the W will be referred to as the “UP Line.” 

8. This crossing of the UP Line aud WCL Line is located at what is 

comonly lmowh as a diamond (for the shape created by the crossing of the tracks). The 

diamond sits on top of a viaduct or bridge (‘‘the Bdge’’) which runs over U S .  Route 14 in Des 

Plaines. U.S. Route 14 is B’ roadway under the jurisdiction of the Illhok Department of 

Transportation rmor7. 

-- 
c - 

9. UP and WCL own the Bfidge. UP regularly maintains the Bridge, with 

WCL and UP sharing the cost of maintenance. 

10. On May 21, 2001, Des,Plaines instituted an action before the ICC 

requesting that Up and WCL construct minor “ 

falling onto U.S. Route 14. This proceeding was docketed as Case No. T01-0039 before the 

ICC. 

11. In response to Des Plaines’ petition before the ICC, UP, with the support 
1c 

of WCL, has performed a significant amount of work on the Bridge in an effort to prevent deb@ 

from falling onto US. Route 14. In addition, in order to resolve the concerns that prompted 

DES Plajnw to institute its action at-the ICC; UP and WCL have agreed with Des Plaines to . 
pprfom additional work at their expense that will prevent debris from falling onta U.S. Route 14 

3 
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12. On October 10, 2002, at a meeting unrelated to the pending proceeding 

before the ICC, DOT presented a proposal to Des Plaines, UP, and others that called for a 

realignment of US, Route 14 and the replacement of the Bridge with two new bridges to carry 

d l  t r a c  over the realigned U.S. Route 14. The proposal was part of a plan developed by 
.i h, 

- 

n3OT to make imprOvements to US. Route 14 so as to improve the flow bflrafjjc on the 

highway for the benefit of motorists using the highway. 

13. In its proposal, IDOT called for IDOT to pay one-thkd of the co# a&gP 

and WCL to pay two-thirds of the cost of replacing the Bridge with the two new bridps. 
* 

14. On December 10, 2002, W sent a letter to DOT, with a copy to 

numerous other parties, including: Des Plaines, rejecting bOT’s proposal. UP explained that 

since the proposal was primidly a highway project \vim little, if any, benefit to UP and WCL, 

the proposed cost division was unacceptable. UP alsb informed D O T  that the Bridge has, at a 

railroad operations. - 
15. After receiving UP’S letter; Des Plaines informed UP and WCL that UP’S 

psition was unacceptable k d  demanded that the railroads a p e  to replacement of the Bridge. 

et T01-0039 to ask that the ICC Des Plaines has now proposed to amend its p-mk 

5 8 9  

I ,  . 

order UP and WCL, at their sole expense,to_reulace the Bridge with tw- . 

propgg&yJ€Q T. 

16. The ICCTA became law‘ on January 1, -1996. Among other things, the 

s. As ICCTA amended and recodified the Interstate Commerce Act, 49 U.S.C. 8 10101, 

mended by the ICTA, 49 U.S.C. § lOSOl(b) gives the Surface Transporhtion Board (“STB”) 

exclusive jurisdiction over transportation by rail catrim, such as WCL. and the facilities of such 

4 
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carriers, including the Bridge. Section 10501(b), as amended by the ICCTA, contains an express 

preemption provision that provides that state regulation of interstate rail carriers such as WCL is 

preempted. 

Claim for Relief 

17. As a result of Des Plaines' threat to amend its petition in Docket T01-0039 

and seek an order d i r d g  UP and WCL to replace the Bridge as p r o p o s e 7  ' ole 

expense, there is a case of actual controversy between WCL, on the one hand, and Des Plaines 

and Wright, Kretschmeer, Harvill, Huley and Squires, on the other hand, that is appropriate for 

the Court to resolve by declaratory judgment pursuant to 28 U.S.C. 4 2201. 

L 

.L--, 

18. WCL is entitled to a declaratory judgment in its favor &terminkg that the 

authority granted to the ICC by 625 ECS 5 5/18e-7401 has been preempted by 49 U.S.C. 

g 10501(b), as amended by the ICCTA, to the extent that that authority may be used to require 

WCL to replace the Bridge as proposed by D O T  and Des Plaines. 

19. Unless qioined by the Court, Des Plaines will begin a proceeding at the 

ICC pursuant to 625 LCS 5118~-7401 and the ICC, acting through Wright, Kretschmcr, 

Harvill, Hurley and Squires, will proceed to determine whether to order WCL to replace the 

Bridge with two new railroad bridges at WCL'S expense. WCL will sustah injury to its proputy 

as a result of such actions. 

20. 

WHEREFORE, WCL prays that the Court enter judgment in its favor and against 

WCL lacks an adequate remedy at Iaw. 

defendants Des Plahes, Wright, Kretschmer, H d l l ,  Hwley and S q b :  

1. Declaring that 49 U.S.C. 3 10501@), as amended by the ICCTA, preempts 

the authority granted to the ICC under 625 ILCS 4 5118~-7401 to the extent such authority is 

used to require WCL at its expense to replace the Bridge as proposed by IDOT and Des Plaines. 

5 



2. Enjoining defendants firom taking any action that would require WCL. to 

replace the Bridge with two new railroad bridges; 

3. Awarding WCL its costs in bringing this action; and 

4. Awarding WCL such further relief as may be deemed appropriate by the 

court. 

Dated January 3,2003 

WISCONSIN CENTRAL LTD. 

By: 
One of Its Attorneys 

Of Counsel 

James A. Fletcher 
nmcHER & SlPPEL LLC 
Two Prudential Plaza 
180 North Stetson Avenue 
Suite 3125 
Chicago, Illinois 60601-6721 
Telephone: (312) 540-0500 
Facsimile: (312) 540-9098 

6 


